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BEAM Circuit Judge.

Three tel ephone cooperatives (the Cooperatives) chall enge the
authority of the Three Affiliated Tribes of the Fort Berthold
Reservation (the Tribes) to inpose a possessory interest tax on
their telephone lines and rights-of-way |ocated wthin the
Reservation. The Cooperatives contend that federal |aw governing
the construction and operation of telephone lines on Indian
reservations preenpts the Tribes' right to tax the Cooperatives
t el ephone interests. The district court® disnmissed the action
wi t hout prejudice, holding that the Cooperatives nmust first exhaust
their tribal remedi es before challenging the tax in federal court.
We affirm

BACKGROUND
The Cooper ati ves, Reservati on Tel ephone Cooperati ve,
Consol i dat ed Tel ephone Cooperati ve, and West Ri ver

Tel ecommuni cati ons Cooperative, are organized under the |aws of
Nort h Dakota. Each Cooperative provides tel ephone service to the
Fort Berthold Reservation (the Reservation) through telephone
cables crossing Reservation lands by virtue of rights-of-way
granted by the Secretary of the Interior. Congress authorized the
Secretary of the Interior to grant these rights-of-way in Section
3 of its Act of March 3, 1901, 31 Stat. 1083 (codified at 25 U. S. C
§ 319) (1901 Act). The 1901 Act further authorizes the Secretary
of the Interior to tax tel ephone |lines for the benefit of Indian
tribes, but |eaves intact the authority of state, territorial, or
muni ci pal authorities to assess a tax on telephone lines laid
pursuant to federal rights-of-way.?

'The Honorable Patrick A Conmy, United States District Judge
for the District of North Dakota.

’Section 3 of the 1901 Act provides:
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In 1990, the Tribes enacted a tax on interests in real and
personal property located within the exterior boundaries of the
Reservation and used for business or profit. Three Affiliated
Tribes of the Fort Berthold Reservation Tribal Tax Code
(hereinafter Tribal Tax Code), Ch. 7. This possessory interest tax

The Secretary of the Interior is authorized and enpower ed
to grant a right of way, in the nature of an easenent,
for the construction, operation, and nmaintenance of
t el ephone and telegraph lines and offices for genera
t el ephone and tel egraph business through any Indian
reservation, through any | ands held by an Indian tribe or
nation in the forner Indian Territory, through any | ands
reserved for an Indian agency or Indian school, or for
ot her purpose in connection with the Indian service, or
t hrough any | ands whi ch have been allotted in severalty
to any individual Indian under any law or treaty, but
whi ch have not been conveyed to the allottee with full
power of alienation, upon the terns and conditions herein
expressed. No such lines shall be constructed across
Indian |ands, as above nentioned, wuntil authority
therefor has first been obtained fromthe Secretary of
the Interior, and the maps of definite |location of the
I ines shall be subject to his approval. The conpensation
to be paid the tribes in their tribal capacity and the
i ndi vidual allottees for such right of way through their
| ands shal | be determ ned i n such manner as the Secretary
of the Interior may direct, and shall be subject to his
final approval; and where such lines are not subject to
State or Territorial taxation the conpany or owner of the
line shall pay to the Secretary of the Interior, for the
use and benefit of the Indians, such annual tax as he may
desi gnate, not exceeding $5 for each ten mles of line so
constructed and mai ntained; and all such |lines shall be
constructed and mmintained wunder such rules and
regul ati ons as said Secretary may prescri be. But nothing
herein contained shall be so construed as to exenpt the
owners of such |ines fromthe paynment of any tax that may
be lawfully assessed against them by either State,
Territorial, or municipal authority; and Congress hereby
expressly reserves the right to regulate the tolls or
charges for the transm ssion of nessages over any lines
constructed wunder the provisions of this section:
Provi ded, That incorporated cities and towns into or
t hrough whi ch such tel ephone or tel egraphic |lines nay be
constructed shall have the power to regul ate the manner
of construction therein, and nothing herein contained
shall be so construed as to deny the right of nunicipa
taxation in such towns and cities.
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is assessed on 100 percent of the actual value of the possessory
interest as determned by the Tribal Tax Conmi ssion (Tax
Conmi ssion). Tribal Tax Code 8 706(3). According to the Triba
Tax Code, any person or entity interested in challenging the Tax
Comm ssion's assessnent or determ nation of exenptions or refunds
must first initiate an adm ni strative appeal to the Tax Comm ssi on.
Tribal Tax Code § 502. Appeals from final actions of the Tax
Comm ssion nmay then be made to the tribal court, but such appeals
are conditioned upon prepaynent of the taxes assessed by the Tax
Commi ssion. Tribal Tax Code § 506(1).

Under tribal I|aw, the Cooperatives' property interests
situated within the Reservation are subject to the possessory
interest tax and to the Tax Code's renedi es and appeal provisions.
Accordingly, in January 1992, the Tax Conm ssion sent the
possessory interest tax fornms to the Cooperatives with a letter
indicating the Tribes' intent to collect the taxes. Subsequently,
the Tribes sent a notice to the Cooperatives setting May 30, 1992,
as the deadline for filing possessory interest tax returns.

On May 28, 1992, in an attenpt to avoid paying the taxes, the
Cooperatives filed an action for declaratory judgnent in the United
States District Court for the District of North Dakota. The
Cooperatives asserted various grounds for invalidation of the
tribal tax,® and sought to enjoin the Tribes from enforcing the
tax. The district court initially stayed the action pending our
decision in Duncan Energy Co. v. Three Affiliated Tribes of the
Fort Berthold Reservation, 27 F.3d 1294 (8th Gr. 1994), cert.
denied, 115 S. C. 779 (1995), a case involving a challenge to the

*The Cooperatives alleged that: 1) the tribal tax was
preenpted by the 1901 Act; 2) the Tribes |acked express
Congr essi onal del egation to tax the tel ephone interests; and 3) the
taxi ng ordi nance violated the Equal Protection, Due Process, and
Commerce Clauses of the United States Constitution. Only the
preenption argunment has been rai sed on appeal.
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very possessory interest tax at issue in this case. Upon
recei ving our decision in Duncan Energy, the district court again
stayed the action. The district court held that Duncan Enerqgy
required the Cooperatives to present their argunents to the tri bal
court before the federal court action would be allowed to proceed.
Shortly thereafter, upon a notion by t he Cooperatives, the district
court anended its stay order to provide instead that the case be
di sm ssed wi t hout prejudi ce pendi ng exhaustion by the Cooperatives
of their tribal renedies. This appeal followed. *

1. DI SCUSSI ON

The Cooperatives argue that the district court erred in
requiring themto exhaust their tribal renmedies. They contend that
this action falls under one of the exceptions to the exhaustion
doctrine first recognized in National Farnmers Union Ins. Cos. V.
Crow Tribe of Indians, 471 U.S. 845 (1985). We di sagree with the
Cooperatives' interpretation of the pertinent exception and hold
t hat the Cooperatives are required to exhaust their tribal renedies
before pursuing their clains in federal court.

The rule requiring exhaustion of tribal renmedies in matters
related to reservation affairs is an inportant aspect of the
federal government's | ongstandi ng policy of supporting tribal self-
governnent. See, e.qg., National Farnmers Union, 471 U S. at 856
lowa Mut. Ins. Co. v. LaPlante, 480 U S. 9, 14 (1987). Tri ba
courts play avital roleintribal self-government, and respect for
that role requires, as a matter of comty, that exam nation of
i ssues of tribal sovereignty and jurisdiction be conducted in the

“Prior to oral argunent in this case, the Tribes noved to
dismss this appeal for lack of an appealable order. An
adm ni strative panel of this court denied the Tribes' notion. On
appeal, the Tribes renewed the argunents asserted in their notion
to dismss. W now reaffirmour earlier admnistrative decision
and find that we have jurisdiction to hear an appeal from the
district court's order of dismssal.
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first instance by the tribal court itself. See National Farners
Union, 471 U. S. at 856; Duncan Energy, 27 F.3d at 1299.

I n accordance with these principles, the United States Suprene
Court has recogni zed few exceptions to the general requirenent of
exhaustion of tribal renedies. In National Farnmers Union, the
Suprene Court enunerated these exceptions, stating that exhaustion
woul d not be required "where an assertion of tribal jurisdiction
"is notivated by a desire to harass or is conducted in bad faith,'
or where the actionis patently violative of express jurisdictional
prohi bitions, or where exhaustion would be futile because of the
lack of an adequate opportunity to challenge the court's
jurisdiction.™ National Farnmers Union, 471 U S. at 856 n.21.
(internal citations omtted). Barring the presence of one of these
exceptions, a federal court should stay its hand in order to give
tribal foruns the initial opportunity to determ ne cases involving
guestions of tribal authority. lowa Miutual, 480 U S. at 15-16.

W recently followed the rule of exhaustion in Duncan
Energy. There, oil and gas conpani es brought a federal action to
challenge the Three Affiliated Tribes' power to enforce their
possessory interest tax and certain enpl oynment regul ati ons agai nst
nontri bal nmenbers on non-Indian fee | ands. The conpani es asserted
t hat exhaustion of tribal remedies was not required in their case,
claimng that the Suprene Court's decisions in National Farners
Union and lowa Mitual were inapplicable to cases involving fee
| ands. Duncan Energy, 27 F.3d at 1300. W rejected the conpanies’
narrow i nterpretation of the exhaustion doctrine and held that the
conpanies were required to exhaust their tribal renedies before
challenging the validity of the tax and enpl oynent ordi nances in a
federal action. 1d. at 1300.

The Cooperatives do not dispute the general contours of the
exhaustion doctrine, but argue that the doctrine is inapplicable in
this case. The Cooperatives contend that the | anguage of the 1901

- 6-



Act preenpts tribal authority to tax tel ephone interests on Indian
reservations, and therefore the Tribes' endeavor to tax the
Cooperatives' telephone lines and rights-of-way is an "action”
violative of an "express jurisdictional prohibition[]" whi ch,
under National Farnmers Union, exenpts the Cooperatives from the

requi renent of exhaustion. The Cooperatives further assert that
Duncan Energy is distinguishable from this case, since the
plaintiffs in Duncan Energy did not present a preenption argumnent
or attenpt to position their case under one of the exceptions to

exhaustion. The Cooperatives instead seek to align their case with
Blue Legs v. United States Bureau of Indian Affairs, 867 F.2d 1094
(8th GCir. 1989), and Northern States Power Co. v. Prairie Island
Miewakant on Si oux I ndian Community, 991 F.2d 458 (8th Gr. 1993).
In both of these cases, the plaintiffs clainmed that certain tri bal

actions were preenpted by federal |aw, and we held that the suits
coul d proceed wi thout exhaustion of tribal renedies. These cases,
the Cooperatives contend, support the conclusion that federal
preenption of tribal authority to tax telephone interests places
their claimsquarely within the second exception to the exhaustion
doctri ne.

W find the Cooperatives' reading of the National Farners
Uni on | anguage exenpting fromexhaustion "action[s] . . . patently
vi ol ative of express jurisdictional prohibitions" both i ncongruous

and inconsistent with the policy of tribal self-governance
underlying the exhaustion doctrine. A plain reading of National
Farnmers Uni on denonstrates that this exception refers to specific

prohi bitions on designated tribal renedies or to prohibitions on a
tribal forum s assertion of jurisdiction over a dispute. The
exception does not, as the Cooperatives contend, address express
jurisdictional prohibitions on the underlying tribal enactnent
which fornms the basis of the plaintiff's challenge in federa
court. The Cooperatives’ interpretation of the express
jurisdictional prohibition exception would render the exhaustion
requirenent virtually neaningless, allowing a tribal court to
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assert jurisdiction over an action only after a federal court had
effectively determined the nerits of the case. Such an
interpretation runs contrary to the Suprenme Court's adnonition in
National Farnmers Union that the orderly adm nistration of justice

in the federal courts is best served by "allowing a full record to
be developed in the Tribal Court before either the merits or any
guestion concerning appropriate relief is addressed.” 471 U. S. at
856. As the district court in this case aptly observed, if a
federal court "accepts the reasoning that a party does not have to
exhaust tribal renedies in a case where the party says the
underlying tribal action is preenpted, there will never be an
exhaustion rule." Reservation Tel ephone Coop. v. The Three
Affiliated Tribes of the Fort Berthold Reservation, No. Al-92-111,
mem op. at 3 (D.N.D. Feb. 1, 1995). Rat her than accept that
reasoning, we find, as other courts have, that the appropriate

inquiry at this stage of the litigation is whether a tribal forums
assertion of jurisdiction, or any ot her desi gnat ed renedy, viol ates
an express jurisdictional prohibition and thus precludes
exhaustion. See, e.qg., Texaco, Inc. v. Zah, 5 F.3d 1374 (10th GCr
1993).

Contrary to the Cooperatives' assertion, our decisions in Blue
Legs and Northern States Power support this approach. In those

cases, this court excused the plaintiffs from exhaustion not
because a tribe's exercise of authority over an activity was
preenpted by federal | aw-although it m ght have been--but because
the very tribal renmedies which the plaintiffs would have had to
exhaust before challenging tribal authority in federal court were
preenpted by express statutory provisions. In Blue Legs, for
exanpl e, tribal nmenbers sued their tribe and the Bureau of |ndian
Affairs in federal court for failing to nmamintain Reservation
gar bage dunps in conformty with the federal Resource Conservation
and Recovery Act of 1976 (RCRA). We rejected the tribe's argunent
that the plaintiffs nmust first bring suit in tribal court, noting
t hat the RCRA pl aced excl usive jurisdiction for suits brought under
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the RCRA in the federal courts. Blue Legs, 867 F.2d at 1097-98.
In Northern States Power, the operators of a nuclear plant brought

suit against the tribe arguing that tribal ordinances regul ating
nuclear nmaterials were preenpted by the Hazardous WMaterials
Transportation Act (HMIA). The tribal ordinances required that
nucl ear transporters file an application for a tribal transporting
license within 180 days of each nuclear shipnent, and set forth a
licensing review process. Northern States Power, 991 F.2d at 459.
The HMIA, however, contained a provision which specifically
preenpted tribal requirements creating an obstacle to the
acconpli shnent” of the goals of the HMTA. 1d. at 460-61. W held
that the renedies set forth in the tribe's license application

process created such obstacles and were therefore preenpted.
Because these renedies were preenpted, we found nothing left for
Northern States Power to exhaust. [d. at 463.

The federal acts at issue in both Blue Legs and Northern
States Power, therefore, expressly addressed conflicts between

tribal remedi es governing particular subj ect areas and
correspondi ng federal policies governing those areas. Because both
Acts expressly prohibited the particular tribal remedi es,
exhaustion of those renedies was not required. |In contrast, the
1901 Act contains no provisions which prohibit designated tri bal
remedies or reflect a preference for initial adjudication of
tel ephone interest tax disputes in a federal forum Nothing in the
1901 Act places an "express jurisdictional prohibition[]" on
assertion of jurisdiction in this case by either the Tribal Tax
Conmi ssion or the tribal court. Thus, this action cannot fall
within the second exception to the exhaustion doctrine.> W hold

W\ al so disagree with the Cooperatives' suggestion that the
1901 Act so obviously preenpts a tribal tax on tel ephone interests
t hat exhaustion in tribal court would be futile or a waste of

resour ces. W note, however, that even if the tax itself were
clearly preenpted, nothing in Suprene Court precedent indicates
that such a case would be exenpt from exhaustion. Even in an

i nstance of clear preenption of an underlying tribal enactnent,
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that Duncan Energy controls this action and requires the
Cooperatives to exhaust the admnistrative and adjudicative
remedi es outlined in the Tribal Tax Code before presenting their
preenption argunments to a federal court.

[11. CONCLUSI ON
For the reasons stated above, we affirm the decision of the

district court dismssing this case pending exhaustion of tri bal
remedi es by the Cooperatives.

A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, ElIGHTH ClI RCUIT.

principles of comty would arguably support a rule which gives a
tribal court the first opportunity to declare the law invalid.
Neverthel ess, we need not decide this issue at this juncture
because we do not find the 1901 Act to present such a case.
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